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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 1893 
HERMAN A. JONES, Plaintiff in Error, 
ve-rsus 
MORRIS PLAN BANI( OF PORTSMOUTH AND G. R. 
WHITEHURST, Defendants in Error. 
PETITION .FOR WRIT OF ERROR . 
. To the Honorable Chief ,Justice and Associate Justices of the 
Supreme CmJ,rt of .Appeals of Vir.ginia: 
Your petitioner, Herman A. Jones, respectfully repre-
sents: 
That he is ag·grieved by a judgment of the Circuit Court 
of the City of Portsmouth, rendered a.t its Septemeber, 1936, 
term, in the above styled action at law, and respectfully pe .. 
titions that a writ of error be awarded him from said judg-
ment entered against your petitioner on the 28th day of Sep .. 
tember, 1936, in favor of Morris Plan Bank of Portsmouth 
and G. R. Whitehurst, in an action by notice of motion. Tran· 
script of the record in the cause is :filed herewith as a part 
of this petition. 
In this petition plaintiff, Herman A. Jones, and defend-
ants, Morris Plan Bank of Portsmouth and G. R. Whitehurst, 
below, will be referred to as plaintiff and defendants, respec-
tively. 
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Plaintiff's notice of motion is an action for damages for 
ntalicious abuse of civil process by defendants. 
Plaintiff's cause of action accrued on June 12th, 1934, and 
notice of motion for judgment in the Circuit Court of the 
City of Suffolk was served on defendants on August 31st, . 
1934,. filed in the Clerk's Office of said Court on September 
4th, ·1934, returnable on September 17th, 1934, on which day 
defendants filed separate pleas in abatement to the venue 
(R .. , pp. 16-19), and said plea~ were sustained on November 
7th, 1935 (R., p. 19). Thereafter, for the same cause of ac-
tion, notice of n1otion for judgment was se'rved on defend-
ants on November 22nd, 1935 (R., p. 12), duly filed an:d ma-
tured in the time and manner prescribed by law in the Cir-
cuit Court of the City of Portsmouth, to which notice of mo-
tion defendants filed their plea of the statute of limitations 
on Decernber 23rd, 1935 (R., pp. 15-16), and by leave of Court 
plaintiff filed his special replication thereto on July 3rd, 1936 
(R., p. 19), which defendants moved to strike (R., p. 19), and 
the Court sustained said motion and plea of the statute of 
limitations (R., p. 21), and entered up judgment thereon in 
favor -of defendants (R., p. 21), to which action of the Court 
plaintiff excepted (R.., p. 21). 
PLAINTIFF ASSIGNS THE FOLLOvVING ERRORS: 
That the Court erred in-
(1) Sustaining defendants' motion to strike plaintiff's 
special replication; 
(2) Sustaining defendants' plea of the statute of limita- · 
tions; 
(3) Entering up judgn1ent for defendants. 
THE QUESTION PR.E.SENTED. 
Whether bringing an action in a Court of competent ju-
risdiction, abated by plea to the venu.e, stops OR toUs P1ie· 
running of the statute of limitat·ions. 
THE ARGU?viENT .. 
Code of Virginia of 1936 provides : 
"'Sec. 5826. FURTHER TI~IE GIVEN; WHEN SffiT 
ABATES OR IS DEFEATED ON GROUND NOT AF-
FECTING THE RIGHT TO RECOVER.-If an action or 
suit commenced within due time in the nmne of or against 
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one or more plaintiffs or defendants abate as to one of them 
by the return of no inhabitant or by his or her death or mar-
riage, or if in an action or suit commenced ·within due time 
judgment or decree for the plaintiff shall be arrested or re-
versed upon a ground which does not preclude a new action 
or suit for the same cause. or if there be occasion to bring 
a new action or suit bv reason of the loss or destruction of 
any of the papers or re.cords in a former suit or action which 
was in due tin1e; in every such case, notwithstanding the ex-
piration of the time within which a new action or suit must • 
otherwise have been brought, the same may be brought within 
one year after such abatement, or such arrest, or reversal of 
judhrment or decree, of such loss or destruction, but not 
after.'' 
It will be seen that two months and nineteen days elapsed 
between the accrual of the cause of action and the service 
of notice of motion therefor in the Circuit Court of the City 
of Suffolk, and, after the abaten1ent thereof, only fourteen 
days elapsed before service of notice of motion for judgment 
in the Circuit Court of the City of Portsmouth, that is to 
say, only three months and two days elapsed behveen the ac-· 
crual of the cause and the bringing of action thereon in tho 
Circuit Court of the City of Portsmouth, except such time 
as the matter was pending in the Circuit Court of the City of 
Suffolk. 
Since every Circuit Court is of constitutional origin it has 
jurisdiction over the entire Commonwealth, except that at 
the election of a party defendant, he may, by proper plea, 
limit the ·;~~nu.e, and unless such plea be filed within the proper 
time it is deemed to be waived and any action of the Court is 
final and binding. Moore v. Norfolk and lVeste·rn Railway 
Gompa1111, 124 Va. 628, 98 S. E. 635; Southen~ Sand: etc., CIJ. 
v. Massa.ponax Sand, etc., Corp., 145 Va. 317~ 325, 133 S. E. 
812. 
It is, therefore, plain that the Circuit Court of the City of 
Suffolk had ,iurisdiction over the plaintiff's cause of action 
and without defendants' pleas in abatement the matter would 
have therein proceeded to trial and disposition on the merits.· 
Without the pleas in abatement the statute of limitations 
could not have been interposed as long as the matter 'vas in 
?:OOd standing· on the docket. No one would arg-ue against 
this. If then the statute did not run while the canse was 
pending in the Circuit Court of the City of Suffolk, how 
could it he deemed to have run when the cause reached the 
Circuit Uourt of the City of Portsmouth 1 
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It is the contention of plaintiff, ther~efore~ that the bringing 
of thP. action in the Circuit Court of the City of Suffolk 
stopped the running of the statute of limitations. 
Plaintiff will not dwell upon further argument, because 
su<·h reasons as would appear to counsel would appear to 
auyonr~ who ever practiced law. 
THE AUTHORITIES. 
In Burks' Pleading and Practice (Third Edition), 'page 365, 
it is said: . 
''The commencement of an action of course stops the run-
ning of the statute, and is generally the only thing that will 
stop it. Other causes may ,c;nstJcnd it for a time, but the com-
mencement of an action stops it. The language of the stat-
utes usually is that every action of a designated kind shall 
be broug·ht within a specified nurnber of years from the time 
the right· accrues, or that no action shall be brought except 
within a given tune after the right accrues, or that no ac-
tion shall be brought except within a given time after the 
right accrues. Hence, if the action be brought within the 
time specifed, it of necessity stops the statute from running. 
* :1!: * '' 
See also IV lVIinor's Inst. pages 510 and 515; Barton's 
La'v Practice, pages 77, 79. 
In 37 Corpus Juris, 1051, it is said: 
"Where legal proceedings are commenced to enforce a 
right before the statute has run against it, no lapse of time 
after the commeneement of such proceeding will operate as 
a bar to the enforcement of that right. The statute does not 
require that the action shall be prosecuted to a finality within 
the ~tated period, and the fact that trial is not had, or judg-
ment in the action is not entered until the period of limita-
tion has expired, will not alter the rule. The pendency of 
the suit operates to suspend the statute as to all parties 
thereto so far as the subject matter of the suit is concerned." 
37 qorpus Juris, 1054: 
"\Vhen a claim is submitted to the jurisdiction of a court 
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. for determination, the common statute of limitations and the 
analogous bars and presumptions in equity and at law are 
regarded, for all purposes of the pending litigation, as hav-
ing ceased to operate against the claim, so that, if it is not 
then barred, the subsequent lapse of time will not defeat 
it. ~ Y.' 4;c H 
37 Corpus Juris, 1083 : 
''This exception or proviso of the general statute of limita-
tions is intended to reach all those cases where a suit is 
brought, and the merits of the action fail to be tried without 
the fault of plaintiff, and the period of limitations becomes 
complete during the pendency of the suit, and to insure to 
the diligent suitor the right to a hearing in court until he 
reaches a judgment on the merits. The prime object is the 
saving of causes of action, not the destroying of them. If 
the protection of the statute is to be denied to a party it ought 
tQ be clearly shown that his case, although within the letter of 
the statute, is not within its rP.ason. * • ~" 
37 Corpus Juris, 1090: 
"In many jurisdictions if an action fails for want of juris-
diction of the court in which it is brought, plaintiff may com-
mPnce a new suit within a year thereafter-but there are 
decisions to the contrary, at least where the first action is 
utterly void-especially where the lack of jurisdiction does 
not ~trip the court of power to render judgn1ent for the 
costs. ,.. >11: ~ '' 
The statute stops running from. the date of the summons, 
if served, or in tl1e case of a notice of motion, when served, 
if filed. Jincey v. Winfield, 9 Gratt. 708. And the pendency 
of the action operates to suspend the statute of limitations as 
to the parties thereto and the subject matter thereof. Catlett's 
Ex;' or. v. Rttssell, 33 Va. 373; Spotswood v. Dandridge, 4 Hen. 
& M. 1R9. . 
Of course. if the commencement of. an action STOPS the 
running of the statute it is no longer applicable and its pro-
visions are not pertinent or to be considered, or, if to be con-
sidered, then the action abated because of pleas to the venue 
of non-residency in the City of Suffolk, or "no inhabitant", 
as so deRcribed in the statute. 
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Even if this were not true the equity of Section 5826, supra, 
is clearly with the plaintiff. The object and purpose of the 
statute is to protect bona fide litigants, who have brought 
their actions within the time prescribed by law, in the prosecu-
tion of their clain1s to conclusion, althoug·h they may have 
erroneously, in the first instance, broug·ht action in the wrong 
venue. 
The statute is highly remedial, and should have such con-
struction as would best carry -into effect the intent of legis-
lature, that the diligent litigant be protected from causes in-
cident to the administration of the la,v, which sometimes 
compel abandonn1ent of a present action without determina-
tion of its merits, especially in cases in which questions of 
venue or jurisdiction are often of the very nicest which law-
yers have to determine for their clients and Courts to decide 
for litigants. This is plainly the intent of Section 5826, 
as evidenced by the opinions of the Virginia authors above 
referred to and so decided by the weight of authorities, even 
where the first court did not have jurisdiction as distinguished 
from venue. For an analogous case to the one at bar see 
Atlanta K. & N. Ry. Co. v. lVilsnn, 119 Ga. 781, 47 S. E. 366, in 
which appears an elaborate discussion of the question by 
Judge Lamar, afterwards 1\t[r. Justice Lamar of the United 
States Supreme Court. 
Thus in Little Rock, etc. R~J. v. lltanee.c;, 49 Ark. 248, 4 S. 
W. 778, 4 Am. St. Rep. 45, the court quoted with approval 
from an earlier case wherein it was said: 
"It is quite apparent that the intention of the framers of 
the act was to secure that class of suitors fron1 loss who, 
from causes incident to the administration of the law, are 
c01npelled to abandon their present action, whether by their 
own act or the act of the court, when either would leave them 
a cause yet undetermined, by giving them a reasonable time _ 
in which to renew such action * ~ *. The remedy was evi-
dently intended to be co-extensive with the evil, and will be 
so held, unless some sensible reason to the contrary can be 
shown.'' · 
The rule heretofore stated. is of course particularly ap-
plicable where choice of the wrong· forum is ground for abate-
ment only and not a jurisdictional defect. See Torbe1·t v. 
TJ?'ilson, 1 Stew. & P. (Ala.) 200, 'vherein the Court said: 
"By our statute, an action instituted in one county, against 
a resident and freeholder of another, is abatable upon the 
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plea of the defendant; yet it will not of necessity follow, that 
the suit is a nullity. It may be avoided at the election of the 
defendant; but if he fails so to elect, and the cause is prose-
cuted to judgment, the defendant is foreclosed as to his de-
fense, and all proceedings under the judgment are reg·ular. 
Were it otherwise, the purchase of property, under an execu-
tion issued upon it, would not be. safe. Hence it 'viii follow, 
that the suit in Marengo was not a nullity; and it would be 
competent for the defendant to prosecute a new action within 
twelve months after the arrest or reversal of a judgment 
rendered in that suit." 
The leading· case upon this subject and which is most ex-
cellently annotated, both in Ann .. Cas. and L. R. A., is that 
of Gaines v. 'City of New York, 215 N. Y. 533, 109 N. E. 594, 
Ann. Cas. 1916A., 259, and note, L. R. A. 1917C., 203, and 
note. 
This case involves the construction of the original English 
Limitation Act of 1623 from which the American statutes are 
drawn, as 'veil as the New York statute, quite similar to Sec-
tion 5826 of the Code of Virginia. 
An action was brought against the City of New ·York in the 
City court and dismissed because that court was without 
jurisdiction, and it was HELD, that as the court could at 
least render judgment for costs and in view of the history of 
the action, the institution of such action tolled the running 
of limitations, and plaintiff might within a year after dis-
missal begin a new action. 
Said ·Cardoza, J., (no'v 1\{r. Justice Cardoza of the United 
States Supreme Court) : 
"The statute to be construed (Code Civ. Pr. sec. 405) has 
its roots in the distant past. By the English Limitation Act 
of 162:-1 (21 Jac. 1, c. 16, §. 4) it was provided 'that if in any 
the said actions or suits, judgment be given for the plaintiff, 
and the same be reversed by error, or a verdict pass for the 
plaintiff, and upon matter alleged in arrest of judgment, the 
judgment be given against the plaintiff, tha.t he take nothing 
by his plaint, writ or bill; or if any of the said actions shall 
be broug-ht by original, and the defendant therein he out-
lawed, and shall after reverse the outlawry; that in all such 
cases the party plaintiff, his heirs, executors or administra-
tors, as the case shall require, may commence a new action 
or suit, from tin1e to time, within a year after such judgment 
reversed, or such given against the plaintiff, or outlawry re-
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versed, and not after.' This section was extended by an 
equitable construction to cases not strictly within its letter.'' 
(Italics supplied). • * * 
''The defendant argues that an action dismissed for want 
of jurisdiction is a nullity in the same sense as if it had never 
been begun at all. But that is an extreme view. Such an 
action has at least some of the consequences of an action be-
gun in a court of competent jurisdiction. It is the rule iu 
this state that a dismissal for lack of jurisdiction does not 
strip the court of power to render judgment for the costs 
(Day v. Swn Ins. Office, 40 .t\.pp. Div. 305, 57 N. Y. S. 1033, 
affd. on opinion below, 167 N.Y. 543, 60 N. E. 1110; Hempsted 
v. TVhite Sewin,q lVlach. ·co., 134 App. Div. 575, 119 N. Y . .S. 
620, O'Conno1· v. !·lew York, s~~tpra). For some purposes, 
therefore, we may speak of an action as pending, though the 
court is without jurisdiction to adjudicate its merits. It 
seeems that in the federal courts, the power to award costs, 
where there is a failure of jurisdiction, has been ·disputed 
Nashville v. Cooper, 6 Wall, 247, 18 U.S. (L. ed.) 851; Citi-
zens' Bank v. Cannon, 164 U. S. 319, 324, 17 S. Ct. 89, 41 U. S. 
(L. ed.) 451. Even in those courts, however, the sentence or 
deter,mination of a court dis1nissin,q a ca~tse for want of juris-
diction is held to be a .iud,qment. Mansfield, etc., R. Co. v. 
Swan, 111 U.S. 379, 387, 4 S. Ct. 510, 28 U.S. (L. cd.) 462; 
a·nd when reviewed by ~vrit of error or appeal, costs in there-
viewing trib~tnal will be a.~varded to the prevailing pa·rty 
(Mansfield, etc.,· R. Co. v. Swan,, supra). Bu.t it is not upon 
f.he _q1·ound that the 1Jlaintijf beca11te liable for the costs that 
1ve rest our decision. We const1·'u.e the statute broadly in the 
1-i,qht of its history and p~trpose." (Italics supplied). 
While only extracts from the opinion in this case have been 
quoted, for the sake of brevity in this brief, counsel desires 
to impress upon the court the cogency and logic of the opinion 
in its entirety, it being the hig·h light on this subject in Ameri-
can jurisprudence, and desires further to call attention to 
the note appended thereto as well as the note in L. R. A. 
19170., 208. 
(This petition is hereby adopted as the opening brief; and 
counsel for peitioner desires to state orally the reasons for 
l'eviewing the errors and judgment complained of.) 
(A copy of this petition has been mailed to G. Curtis Hand, 
· Herman A. Jones v. Morris Plan Bank, etc. 9 
Portsmouth, Virginia, senior counsel for defendants in the 
trial court, the date of mailing being lVlarch 25th, 1937.) 
It is respectfully submitted that the Court erred in sus-
taining defendants' motion to strike plaintiff's special repli-
cation; in sustaining defendants' plea of the statute of limita-
tions; and in entering up judgment for defendants, for the 
reasons hereinabove set forth. Your petitioner therefore 
prays that a writ of error be granted him; that the judgment 
complained of be revie·wed and that the cause be remanded 
for a new trial. 
And your petitioner will ever pray, etc. 
CLYDE W. COOPER, 
THOMAS L. WOODWARD, 
Counsel for petitioner. 
HER~:f.A.N A .• TONES, 
By Counsel. 
We, Paul L. Everett and Thomas L. Woodward, counsel 
practicing· in the Supreme Court of Appeals of Virginia, do 
certify- that in our opinion the judgment complained of in the 
foregoing petition should be reviewed by the Supreme Court 
of Appeals of Virginia. 
Given under our hands< this 25th day of 1\:farch, 1937. 
Received l\farch 25, 1937. 
PAUL L. EVER.ETT, 
THOS. L. WOODWARD. 
~f. B. WATTS, 
.Tune 2, 1937. Writ of error awarded by the court. Bond 
$300. 
M. B. W. 
Received June 12, 1937. 
M.B.W. 
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RECORD 
VIRGINIA: 
Plt:~as before the Circuit Court of the City of Portsmouth, 
at the Court House thereof, on the 28th day of September, 
1936. 
Herman A. Jones, Plaintiff, 
v. 
l\f.orris Plan Bank of Portsinouth, and G. R. Whitehurst, De-
fendants. 
UPON A MOTION TO RECOVER MONEY. 
Be it remembered that heretofore, to-wit: In the Clerk's Of-
fice of the Circuit Court of the City of Portsmouth, on the 
22nd day of N ove1nber, 1935, came the plaintiff, by his coun-
SP.l, and filed his notice of motion, which is in the words and 
fig·ures following, to-wit: 
. I 
To ~Iorris Plan Bank of Portsmouth ~nd G. R. Whitehurst: 
You and each of you are hereby noti:fiP.d that the under-
shrned, Herman A. ,Jones, will move the Circuit Court of the 
City of Portsmouth, on the 12th day of December, 1935, at 
Ten o 'elock A. M.. or as soon thP.reaftP-r as the 
page 2 ~ same may be heard, for judgment against you and 
each of you, in the sum of $20,000.00 the same being 
dnP. from you to Herman A. Jones, for actual compensatory 
and exemplary damages caused the said Herman A. Jones, 
for this, to-wit: 
That heretofore, to-wit: prior and ever since October 16th, 
1931, Morris Plan Bank of Portsmouth has been and is now 
engaged in the general banking business in the City of Ports-
mouth, of which said Morris Plan Bank of Portsmouth, G. R. 
Whitehurst has been, during such time, and is now, the execu-
tive officer; that heretofore, to-wit: October 16th, 1931, or 
in1mediately thereafter_ the said l\forris Plan Bank of Ports-
mouth acquired from Briggs ~Iotor Company a certain con-
tract and note executed by Herman .A. Jones, in the sum of 
$848.00, secured by title to a certain Chrysler Automobile, 
~aid note and contract being payable in twenty-f.our monthly 
installments thereafter; that thereafter and as required by 
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contract, twenty-two of said installments were tendered and 
accepted by Morris Plan Bank of Portsmouth as payments; 
and thereafter, to-\vit: on September 18th, 1933, the said 
!{orris Plan Bank of Ports1nouth called upon plaintiff to pay 
the twenty-third installment, and additional sums consisting 
of illegal and extortionate charges, at which time the said 
Herman A. Jones, offered to pay the lVIqrris Plan Bank of 
Portsmouth the twenty-third and twenty-fourth installments 
on said contract, which the said Morris Plan Bank of Ports-
mouth and G. R. Whitehurst, its executive officer, refused to 
accept, because the plaintiff refused to pay said ad-
page 3 } ditional charges thereto, which were charged with-
out warranty or authority of law or contract, and, 
though the said Herman A. Jones thereafter many times of-
fered to pay the whole amount legally due on said contract 
and note, the same and every part thereof, was refused; and 
thereafter, to-wit: on N ove~ber loth, 1933, while the said 
offer was in full force and had not been withdrawn, and the 
said Herman .l\.. Jones stood ready, able and willing to pay 
all sums justly due, the said G. R. Whitehurst, who was in the 
aforesaid note made and constituted attorney in fact to con-
fess judg·ment in favor of the holder thereof, in the event of 
default in payment as contracted, did appear before the Clerk 
of the Circuit Court of the City of Portsmouth, and falsely 
and maliciously and without any reasonable or probable cauRe 
whatever, and with intent to injure the said Herman A. Jones 
in his property, good name, fame and credit and to vex and 
embarrass him, and confess judgment upon the aforesaid note 
in the words and figures following, to-wit: 
'.'Virginia : 
In the Clerk's Office of the Circuit Court of the City of 
Portsmouth, on the 10th da.JJ of Nove1nber, 1938. 
I, G. R .. Whitehurst, a duly appointed attorney-in-fact, for 
Herman A. Jones clo hereby acknowledge hi~m, to be justly 
indebted to and do hereby confess judgment in favor of the 
:Niorris Plan Bank of Portsmouth, Portsmouth, Virginia, in 
the sum of Seventy dollars and seventy-four cents ($70.74) 
balance due on Homestead Waiving~ Note, with interest at the 
rate of 6% per arinum fron1 the 10th day of No1Jem.ber .• 193r.~, 
until paid, and fines of sixteen dollars and ninety-
page 4 ~ six cents ($16.96) and attorney's fees of Seven dol~ 
lars and seven cents ($7.07} and all costs of these 
proceedings, hereby waiving the benefit of the Homestead ex.~ 
emption, ~s to this indebtedness. 
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Given under my hand and seal this 10th day of_ November, . 
1938. 
' 'Virginia : 
G. R. WHITEHURST, (Seal) 
Attorney-in-fact. 
In the Clerk's Office of the Circuit Court of the City of 
Portsmouth: 
The foregoing judgment was duly confessed before he in 
my said office on the lOth day of November, 1933, at 4:41, 
P. M., and has been duly entered of record in the Common 
La'v Order Book. 
''Virginia : 
Teste: K. A. BAIN, JR., Clerk, 
By D. V. MAJOR, D. C. 
In the Clerk's Office of the Circuit Court of the City of 
Portsmouth. 
The Morris Plan Bank of Portsmouth, 
v. 
Herman A. Jones, 
Confessed J'udgn1ent, before the Clerk of the Circuit Court 
of the City of Portstnouth, Virginia . 
.At this day came Herman A. Jones, throuah his 
page 5 ~ attorney-in-fact, G. R. Whitehurst, and confessed 
judgment in ·favor of the Morris Plan Bank of 
Portsmouth, Virginia, in the sum of Seventy dollars and 
seventy-four cents ($70.74) with interest thereon at the rate 
of Six per cent per annum from the lOth day of November, 
1933, until paid, and $16.96 fines and $7.07 attorney's fees, 
and all cost of this proceeding. 
Memo: This judgment is upon an instrument waiving the 
homestead exemption. 
Teste: KENNETH .A.. BAIN, JR., Clerk, 
By: D. V. 1\riA.TOR., D. C. 
Page 440, Order Book No. 4, Circuit Court of the City of 
Portsmouth, Virp;inia. 
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JUDGMENT LIEN DOCKET AND EXECUTION 
BOOK NO. 11, Page 128. 
Attorneys, p. q. ·G. Curtis Hand. p. q. 
N arne of Parties, The Morris Plan Bank of Portsmouth v. 
Herman A. Jones. 
Date of Judgment, 1933, November lOth. 
'Vhen Rendered, and in what Court or name of Justice. 
Clerk's Office of the Circuit Court of the City of Porthmouth. 
Amount of Judgment and date from which it bears interest 
or the alternative value of any specific property re-
page 6 ~ covered. $70.74 with interest thereon at the rate 
of 6% per annum from the 10 day of November, 
193:~, until paid, and costs, and $16.96 fines and $7.07 attor-
ney'z fee. · 
·Amount of Cost recovered. $8.50. 
Homestead Waived. 
And thereafter, to-wit: on December 1st, 1933, the said 
G. R. vVhitehurst, and Morris Plan Bank of Portsmouth did 
wilfully and maliciously, with full knowledge that said judg-
Jnent was void, and without any reasonable or probable cause 
whatever, and with intent to injure the said Herman A. Jones 
in l1is g·ood name, fame, credit and property and to vex and 
embarrass him cause a writ of fieri facias to issue on said 
judgment from the aforesaid Clerk's Office, directed to the 
Sergeant of the City of Suffolk, which said writ of fieri facias 
the said G .. R. Whitehurst and Morris Plan Bank of Ports-
mouth, with like intent, placed in the hands of the Sergeant 
of the City of Suffolk with instructions to levy upon the ef-
fects of plaintiff, and the said writ of fieri facias the Ser-
geant of the City of Suffolk proceeding to execute, and there-
after, to-wit: on the lOth day of January, 1934, while said 
writ of fieri .facias was in the hands of the Sergeant of the 
City of Suffolk, and in full effect, and while a certain chan-
cery suit brought by Herman A. Jones against defendants 
~nd. the Sergeant of the City of Suffolk in the Circuit Court 
of the City of Portsmouth to have said judgment declared 
void and to prevent a public sale of his property 
page 7 } wa.s depending· the said 1\forris Plan Bank of Ports-
mouth and G. R. Whitehurst di.d, with full knowl-
edge that said judgment and execution were void and of no 
effect, wilfully and maliciously and without any reasonable 
or probable cause whatever, and with intent to injure the 
14 Supreme Co_urt of Appeals of Virginia. 
said :aerman A. Jones in his good name, fame, credit and prop-
erty and to vex and embarrass him cause a certain notice of 
the lien of said writ of fieri facias to be served on "the banks 
in the City of Suffolk and particularly the American Bank & 
Trust Company, employer of plaintiff, in the following words 
and figures, to-wit: 
''Virginia: 
Circuit Court of the City of Portsmouth. 
:Niorris Plan Bank of Portsn1outh, Plaintiff, 
v. 
Herman A. Jones, Defendant ( s). 
NOTICE OF LIEN 0~, FIERI F ACIA.S. 
To : American Bank and Trust Co., Suffolk, \T a. 
You are hereby n'otified that the above plaintiff obtained 
a judgment in the aforesaid court, on the lOth day of No-
vember, 1933, against the above named defendant(s) for the 
sum of $94.77 and $11.50 costs, with interest at the rate of 
six per cent per annum from the lOth day of November, 1933, 
said judgment being rendered on an instrument waiving the 
homestead exemption; that an execution was issued on said 
judgment on the 1st day of December, 1933, return-
page 8 ~ able to the Clerk's Office of the aforesaid Court to 
the 1st February 1934 rules, and was delivered into 
the hands of the Sergeant of the City of Suffolk, Virginia., on 
the 2nd day of December, 1933. . 
That such an execution is a lien, from the time it was de-
liverP.d into the hands of said officer to be executed, upon all 
the personal estate of or to which the said defendant(s) are 
now or may hereafter, and before the return day of said 
execution, become possessed and entitled. 
That all persons who are now or may hereafter become in-
debted to the said defendant(s), in any way whatsoever, or 
who have or shall herP.after have in the possession or under 
their control any personal estate of or to which the said de-
fendant(s) are now or may hereafter become entitled are 
hereby given notice of said execution and of the fact that 
under the laws of the State of Virginia, in such cases made 
and provided, they will be affected by such notice and held 
personally responsible accordingly for any. payments or de-
liveries of personal estate made by them, or their agents, to 
Hernian A. Jones v. Morris Plan Bank, etc. ·15 
the said defendant ( s) or to any persons for them, after re-
ceipt of this notice. 
Dated this 22nd day of December, 1933. 
MORRIS PLAN BANK OF PORTSMOUTH, 
BY G. R. WHITEHURST," 
Counsel. 
page 9 ~ And thereafter, to-wit: on the lOth day of J anu-
a.ry, 1934, while the aforesaid chancery suit was 
depending in the Circuit Court of the City of Portsmouth, as 
afores.aid, and while the offer of IIermari A. Jones to pay 
any and all sums legally due by him to the defendants was in 
full force and effect and had not been withdrawn, and the 
said Herman A. Jones stood ready, .willing and able to pay 
all sums justly due to defendants, the said ~!orris Plan Bank 
of Portsmouth and G. R. Whitehurst, with full knowledge 
that the aforesaid judgment and aforesaid writ of fieri facia-s 
were void and of no effect, did wilfully and maliciously and 
without any reasonable or probable cause whatever, and with 
intent to injure the said Herman .A. tT ones in his good name, 
fame, credit and property and to vex and embarrass him 
cause a certain summons in garnishment to be issued by the 
Clerk of the Circuit Court of the City of Portsmouth on the 
aforesaid judgment and writ of fieri facias against American 
Bank & Trust Company of Suffolk, garnishee, and employer 
of plaintiff, and the same to be placed in the hands of the Ser-
geant of the City of Suffolk to be served, and which said 
garnishment summons was served by the Sergeant of the 
City of Suffolk on the American Bank and Trust Company in 
thP. following words and figures, to-wit: 
''Commonwealth of Virginia, 
City of Portsmouth, to-wit: 
To the Serg·eant of the City of Suffolk, Greetings : 
Whereas on the lOth day of November, 1933, a 
page 10 ~ judgment was obtained in our Circuit Court of the 
City of Portsmouth, Virginia, in favor of Morris 
Plan Bank of Portsmouth, against Herman A. Jones for the 
sum of Seventy Dollars and Seventy-four Cents, with inter-
est at the rate of Six per cent per annum from the loth day 
of November, 1933, until, paid, and $8.50 costs in this behalf 
expended, and $16.96 fines . and $7.07 attorney's fees, and 
whereas, on the 1st day of December, 1933, a writ of Fi. Fa. 
was issued out of the Clerk's Office of our said Court directed 
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to the Sergeant of the City of Portsmouth,. and· returnable to 
tllP. ·First February Rules, 1934, and a sugg·estion having 
}JElen filed in the Clerk's Office of said Court, by G. Curtis . 
Hand, Attorney for the Morris Plan Bank of Portsmouth, 
and that by reason of the said lien of the said writ of Fi. Fa. 
there is a liability on the American Bank and Trust Co. a 
person or corporation other tl1an the judgment debtor. 
Therefore, we command you, in the name of the Common-
wealth of Virginia, that you summon American Bank and 
Trust Co. as well as Herman A. Jones, to appear before our 
said Gourt, in said City, at the Courthouse thereof, .on the 
29th day of January, 1934, to answer whether or not it is 
indebted to the defendant in the exeeution, and that you have 
then and there this writ, and make return how you have 
executed the same. 
Witness, Kenneth A. Bain, Jr., Clerk of our said Court, at 
the Courthouse thereof, in the City and State aforesaid, this 
10th day of January, 1934, and in the 158th year of the Com-
monwealth. 
l{ENNETH A. BAIN, JR., Clerk." 
all to such extent as that the said Herman A. Jones 
page 11 ~ was forced, in order to protect himself and prop-
erty, and his position, to ask the Circuit Court of 
the City of Portsmouth for an injunction against the defend-
ants and the Sergeant of the City of Suffolk, which said in-
junction the said Circuit Court of the City of Portsmouth 
granted, restraining defendants a.nd the Sergeant of the City 
of Suffolk from further proceeding on said judgment and 
writ of fieri facias, and such proceedings were thereafter had 
in the said Circuit Court of the Citv of Portsmouth as that 
the aforesaid judgment and writ of., fieri facia.s were held to 
be void and of no effect; by reason of all of which the said · 
Herman .A. Jones has been and is greatly embarrassed and 
humiliated and has been and iA greatly prejudiced and dam-
aged in his credit and reputation and embarrassed and dam-
aged in his business dealings, and caused to expend in and 
about defending himself and his property, concerning the said 
supposed judg·ment and writ of fiet·i fac·ias, and in and about 
having· the said judgment and writ of fieri facias declared 
void, a large sum of money, to-wit: $300.00 and punitive dam-
ages will be asked against the defendants in this action. 
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"Whereby and by reason whereof judgment will be asked as 
and in the sum notified. 
HERMAN A. JONES, 
By Counsel. 
THOS. L. WOODWARD, p. q. 
page 12 ~ And the return of the Sergeant of the City of 
Portsmouth, on the f·oregoing notice of motion is 
in the words and figures following, to-wit: 
Executed in the City of Portsmouth, Va., this 22 day of 
Nov. 1935, by delivering a copy of the within notice of motion 
to G. R.. Whitehurst in Person, who is the Cashier of the 
within named defendant corporation, The Morris Plan Bank, 
a corp. in which City an office of the said corporation is lo-
cated. 
R. E. GLOVER, City Serg't. 
By ~f. A. OWENS, Deputy Serg't. 
Executed this 22 day of Nov. 1935, in the City of Ports-
mouth, Va. delivering a copy of the within notice of motion 
to G. R. Whitehurst in person. 
R. E. GLOVER, City Serg't. 
By M ..... ~. OWENS, Deputy Serg't. 
And at another day, to-wit: At the Circuit Court of the 
City ~f Portsn1outh, held on the 23rd day of December, 1935. 
At this day can1c the parties by their .Attorneys and there-
upon, the defendants, by counsel, filed a plea .of Res Adju-di-
cata. and a plea of Statute of Limitations, to which pleas, the 
plaintiff replied generally and issue is joined thereon. 
page 13 ~ The plea of Res Ad.iudicata and the plea of Stat-
ute of Limitations are in the words and figures 
following, to-wit: 
F~I-FT. i : 
The defendants in their own proper persons come and say 
that the plaintiff ought to take nothing· in the aforesaid ac-
tion because a judgment was rendered upon the merits and 
'vithout fraud or collusion in the Circuit Court of the City 
of Portsmouth, Virginia, on the 12th day of June, 1934, be-
tween the same parties to the notice of motion now sued upon·; 
that the subject matter of this notice of motion and the suit 
1$ Supreme Court of Appeals of Virginia. 
.oil which a judg·ment has already been rendered in the Cir-
cuit Court of the City of Portsmouth are the same as formerly 
adjudicated in that said Court, namely on the 12th day of 
June, 1934, in a suit by the name and style of ~erman A. 
tT ones, Complainant, a.gainst Morris Plan Bank ~f Ports:-
mouth, H. W. Churn, Sergeant of the City <>f Suffolk, and G. 
R. Whitehurst, which suit was fully heard by the Honorable 
B. D. White, Judge of said Court, on the 12th day of June, 
1934, and on that date a decree was entered by the said Court 
in favor of the Complainant, Herman A. Jones, as will more 
fully appear by a copy of said decree, which is hereto at-
tached and prayed to be read as a part hereof . 
. MORRIS PLAN BANK OF PORTSMOUTH, 
By G. R .. 'VHITEHURST, 
Cashier. 
G. R. WHITEHURST. 
State of Virginia, 
City of Ports1nouth, to-wit: 
page 14 t I, E. E. Mathews, a Notary Public for the City 
of Portsmouth, in the State of Virginia, do hereby 
certify that G. R. Whitehurst personally appeared before me 
and made oath that the allegations contained in the forego-
ing plea are true, except so far as they are therein stated to 
be upon information, and that so far as they are therein 
stated to be upon information, he believes them to be true. 
Given under n1y hand this 23rd day of December, 1935. 
E. E. MATHEWS, 
Notary Public. 
My commission expires : J nne 24th, 1936. 
Virginia~ 
In the Circuit Court of the City of Portsmouth. 
Herman A. Jones, Complainant, 
v. 
1\{orris Plan Bank of Portsmouth, H. W. Churn, Sergeant of 
the City of Suffolk, and G. R. Whitehurst, Defendants. 
This cause came on this day to be heard upon complainant's 
bill and exhibits; defendants' answer and exhibits, and the 
Herman A. Jones v~ Morris Plan Bank, etc. 19 
·testimony introduced ore tenus by: the respective parties, and 
was argued by counsel. 
And it appearing to the court that the complainant offered 
to pay to Morris Plan .. Bank of Portsmouth the en-
page 15 ~ tire amount of the note due by him to said Bank 
before the same was placed in the hands of an at-
torney for collection and ·before judgment was confessed 
thereon by G. R. Whitehurst and that defendants refused 
acceptance and waived tender thereof, claiming certain al-
leged fines in addition thereto, and the court being of opinion 
that payee of said note and said Bank as endorsee has no 
authority to assess fines for non-payment of said note on 
conside.ra tion whereof, 
It is adjudged, ordered and decreed that the amount due 
to said Bank is the sum of $70.70 and that the judgment con-
fessed against complainant by G. R. Whitehurst, attorney 
in fact, in favor of Morris Plan Bank of Portsmouth, of rec-
ord in the Clerk's Office of the Circuit Court of the City of 
Portsmouth, in Common law order book number 4, at page 
440, and in judgment lien docket number 11, at page 128, be 
and the same hereby is declared void, and the Clerk of this 
Court is directed to enter on the aforesaid pages proper ref-
erences to this decree. It is further adjudged, ordered and 
decreed the complainant recover his costs· expended. And 
nothing else remaining for accomplishment in this suit the 
same is dismissed and ordered stricken from the docket. 
PLEA OF STATUTE OF LIMITATIONS. 
The said defendants, Morris Plan Bank of Ports-
page 16 ~ mouth, and G. R. Whitehurst, by their Attorney, 
come and say that the supposed cause of action in 
the notice of 1notion mentioned did not accrue to the said 
plaintiff at any tinw within one year next before the com-
mencement of this action in manner and form as the plain-
tiff hath complained ag·ainst them, and this the said defend-
ants are ready to verify. 
G. CURTIS HAND, p. q. 
The pleas in abatement filed in Circuit Court of the City of 
Suffolk, which are taken as a part of this record, are in the, 
words and figures, following, to-wit: · 
The said defendant, G. R. Whitehurst, in his own proper 
person, comes and says that this court ought not to have or 
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take any further cognizance of the notice of motion afore-
said of the said plaintiff because the said defendant says that 
the supposed cause of the said action did not, nor did any 
:part thereof, arise in the said City of Suffolk, but that the 
supposed cause of action, and every part thereof, did arise 
within the City of Portsmouth, and that at the time of the 
issuing of the notice of motion the said defendant did not 
reside in the said City of Suffolk, but that he did then reside, 
has ever since resided, and does now reside in the City of. 
Norfolk. And this the said defendant is ready to verify. 
page 17 ~ Wherefore he prays judgment whether this 
court can, or will, take any further cognizance of 
the notice of motion aforesaid. 
G. R .. WHITEHURST. 
State of Virginia, 
City of Portsmouth, to-wit: 
This day G. R. Whitehurst, personally appeared before me, 
Emily Rice, a Notary Public in and .for the City of Ports-
mouth, in the State of Virginia, and made oath that the mat-
ters and things stated in the foregoing plea are true. 
Given under my hand this 8th day·of September, 1934. 
My commission expires June 21st, 1938. 
EMILY RICE, 
Notary Public. 
The said defendant, the ~Iorris Plan Bank of Portsmouth, 
a corporation, in its own proper person, comes and says that 
this Court ought not to ;have or take any further cognizance 
of the notice of motion aforesaid of the said plaintiff, be-
cause the said defendant says that the supposed 
page 18 ~ cause of the said action did not, nor. did any part 
thereof, arise in the said City of Suffolk, but that 
the supposed cause of action, and every part thereof, did 
arise within the City of Portsmouth, and that at the time 
of the issuing of the notice of n1otion, the said defendant, the 
~{orris Plan Bank ·of Portsmouth, a corporation, did not have 
its principal office in the said City of Suffolk, and that it had 
no President or other officer residing in said City of Suffolk, 
but that its principal offie.e was at the time of the issuing of 
the notice of motion, and still is, in the City of Portsmouth, 
Virginia. And this the defendant, the Morris Plan Bank of 
Portsmouth, a corporation, is ready to verify. 
I • 
\ 
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Wherefore it prays judgment whether this Court can, or 
will, take any further cognizance of the notice of motion afore-
said. 
!JIORRIS PLAN BANK OF PORTSMOUTH, 
By; CHAS. R. WELTON, President. 
State of Virginia, 
City of Portsmouth, to-wit: 
This day Charles R .. Welton, President of the Morris Plan 
Bank of Portsmouth, a corporation, personally appeared be-
fore me, Emily Rice, a Notary Public in and for the City of 
Portsmouth, in the State of Virginia, and made oath that the 
matters and things stated in the foregoing plea 
page 19 } are true. 
Given under my hanQ this 8th day of September, 
w~ . . 
My commission expires J nne 21st, 1938. 
Virginia: 
EMILY RICE, 
Notary Public. 
In the Circuit Court of the City of Suffolk. 
This case came on to be heard on the 17th day of Novem-
ber, 1934, on the pleas in abatement heretofore filed on the 
17th day of .September, 1934, and was argued 'by counsel. 
And the Court takes time to consider-and on the 7th day 
of November, 1935, the Court after dne consideration is of 
the opinion to sustain the said pleas in abatement. 
And at another day, to-wit: At the Circuit Court of the 
City of Portsmouth, held on the 3rd day of July, 1936~ 
Tf1is day came Plaintiff and asked leave to file his replica-
tion to Defendants' plea of the Statute of Limitations, which 
leave is granted and said replication is accordingly this day 
filed, and thereupon, the defendants moved the Court to 
~trike out said rep1ication which motion is continued gen-
erally. 
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page 20 } The replication of the defendant referred to in 
the foregoing order, is in the words and figures 
following, to-wit: 
The said Plaintiff comes and says, that by reason of any-
thing by the said defendant." in their plea of limitation alleged, 
the notice of motion in this action ought not to be quashed 
or disn1issed, or this Court precluded from taking further 
cognizance of this action because he says his causes of action 
accrued on the 12th day of J nne, 1934, and notice of motion 
for judgment for dan1ages before the Circuit Court of the 
City of Suffolk, for said causes of action was served on de-
fendants on Aug·ust 31st, 1934, and filed in the said Clerk's 
Office of said Court on September 4th, 1934, returnable on 
September 17th, 1934, to which said notice of motion defend-
ants filed their separate pleas in abatement to the venue ·On 
the 17th day of September, 1934, and the -said Circuit Court 
of the City of Suffolk sustained said pleas on Novmnber 7th, 
1935, and thereafter notice of motion for judgment for dam-
ages before the Circuit Court of the City of Portsmouth for 
the same cause of action was served on defendants on the 
22nd day of November, 1935, and there had not elapsed one 
year from the accrual of plaintiff's said causes of action 
at the time of institution of this action as alleged by defend-
ants. And this the said plaintiff is ready to verify. 
HERMAN A. JONES, 
Plaintiff. 
pag·e 21 ~ And now at this day, to-wit: At the Circuit 
Court of the City of Portsmouth, held on the 28th 
day of September, 1936. 
This day came again the parties by their attorneys and 
the defendants moved the court to strike out the special repli-
cation to the plea of the statute of limitations (the papers in 
the case at Suffolk being treated by agreement as part of the 
replication) which motion was argued by counsel, sustained 
by the court, and said replication struck out to which action 
of the court the plaintiff by counsel, excepted, the plaintiff 
not desiring to plead further the court doth render judgment 
for the defendants and order the plaintiff to pay the costs of 
this case, to which action of the Court the plaintiff, by .Coun-
sel, excepted, and the plaintiff desiring to apply for a writ of 
error, the execution hereof is suspended for 90 days if plain-
tiff execute before the Clerk of thi~ Court, a suspending bond 
with surety in the penalty of $50.00. 
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Virginia: 
In the Clerk's Office of the Circuit· Court of the City of 
Portsmouth, on the 17th day of November, 1936, came the 
plaintiff by counsel, and filed his notice that he w-ould app]y 
for a transcript of the record, which is in the words and fig-
ures following, to-wit: 
To Morris Plan Bank of Portsmouth: 
TAKE NOTICE: That on the 21st day of November, 1936~ 
at ten ·o'clock A. M., or as soon thereafter as the 
page 22 ~ same may be heard, at the Courthouse of the Cir-
cuit Court of the City of Portsmouth, the under-
signed will present to the Honorable B. D. White, Judge of 
the said Court, a transcript of the pleadings and other inci-
dents· of the trial of the above styled cause, together with 
the original exhibits introduced for authentication and veri-
fication by the aforesaid Judge of the aforesaid Court, in 
accordance with the rules of tho Supreme Court of Appeals 
of Virginia, in such case made and provided. 
TAKE FURTHER NOTICE: That the undersigned will, 
at the said time and place, request the Clerk ·of the said Court 
to make up and deliver to his counsel a transc.ript of the rec-
ord in the aforesaid cause for the purpose of presenting same 
'vith a petition for a writ of error to the Supreme Court of 
Appeals, which writ of error will be to the judgment entered 
against the undersigned as a result of the trial of said cause. 
HERMAN A. JONES, 
By THOS. L. WOODWARD, 
His Attorney. 
And the return of the Sergeant of the City of Portsmouth, 
on the foregoing notice is in the words and figures following·, 
to-wit: 
Executed in the City of Portsmouth, Va., this 17 day of 
Nov. 1936, by delivering a copy of the within no-
page 23 ~ tice to G. Curtis Hand in person who is the attor-
ney of Morris Plan Bank of the within named de-
fendant corporation, Portsmouth, Va., in which City an office 
of the said corporation is located. 
R. E. GLOVER, City Serg't. 
By GEO. A. WHITE, Deputy Serg't. 
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page 24 ~ State of Virginia, 
· City of ~ortsmouth, to-wit: 
I, Kenneth A. Bain, Jr., Clerk of the Circuit Court of the 
City of Portsmouth, in the State of Virginia, do hereby certify 
that the foregoing is a true transcript of the record in the 
foregoing cause; and I further certify that the notice required 
by Section 6399, Code of 1919, was duly given in accordance 
with said section. 
Given under my hand this the 25th day of November, 1936. 
KENNETH A. BAIN, JR., Clerk, 
BY: DORIS V. }JIAJOR, D. C. 
A Copy-Teste: 
M. B. WATTS, C. C. 
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